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The Enpl oyer appeal ed the Decision and Order after Renand
of Adm nistrative Law Judge Frederick D. Neusner! awarding
benefits on this survivor’s claim filed pursuant to the
provisions of Title IV of the Federal Coal Mne Health and
Safety Act of 1969, as anmended, 30 U.S.C. 8901, et seq. (the
Act) .

In their Decision and Order issued February 6, 1998, the
Benefits Review Board affirnmed the Judge’s findings pursuant to
20 CF.R §8 718.202(a)(1) and (3) but vacated the judge's
findings pursuant to 20 C F.R 88 718.202(a)(2), (4) and

Due to the unavailability of Judge Neusner, this case was
assigned to Admnistrative Law Judge Clenment J. Kichuk for
consideration of the issues remanded by the Benefits Review
Board and for entering a decision on the record.



718.205(c) and remanded the case for the adm nistrative |aw
judge to reconsider the nedical opinion evidence thereunder.

On remand, the adm nistrative | aw judge concl uded that the
evi dence of record was sufficient to establish the existence of
pneunoconiosis and that the mner’'s death was due to
pneunoconi osis pursuant to 20 C.F.R. 8§ 718.202(a)(4) and
718.205(c). Judge’s Decision and Order October 27, 1998.

In their |atest Decision and Order issued August 29, 2000
the Benefits Revi ew Board agreed with enpl oyer’s contention that
the adm nistrative |law judge erred in finding the existence of
pneunoconi osi s established pursuant to Section 718.202(a)(4),
asserting that the judge failed to weigh all the relevant
evidence of record or adequately explain his weighing of the
evi dence. Specifically, enployer contended the judge failed to
consider the opinions of Drs. Rasnussen, Fino and Tuteur and
offered no rationale for not accepting or rejecting these
opinions in his analysis and further erred in failing to weigh
all the wevidence pursuant to 20 C F.R 8§ 718.202(a) in
determining if cl ai mant established the existence of
pneunoconi 0Si S. The Board also ruled the judge nust
specifically address the biopsy evidence and determne its
credibility pursuant to 20 C.F. R 8§ 718.202(a)(2).

Wth respect to Section 718.205(c), the Board noted in
relying upon Dr. Sal on’s opinion that pneunoconi osis contri buted
to the mner’s death by aggravating his overall condition, the
adm nistrative |l aw judge failed to specifically determne if the
opinion of Dr. Salon was reasoned and docunmented or to
specifically discuss and consider the opinions of Drs. Fino
Tut eur and Rasnussen or the findings of the West Virginia State
Pneunoconi osis Board as they relate to claimnt’s burden of
proof to establish that the mner’s death was due to
pneunoconi osis. The Board vacated the judge' s findings under
Section 718.205 and remanded this case to the judge to
specifically discuss all the rel evant evidence of record and to
set forth the basis for his credibility determ nations.

| SSUES

The Board remanded the foll owi ng i ssues for reconsi derati on:

1. 1Is the evidence sufficient to establish the existence
of pneunoconi 0Si s by bi opsy pur suant to Section
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718.202(a) (2).

2. |Is the evidence sufficient to establish the existence
of legal pneunoconiosis by nedical opinion pursuant to
Section 718.202 (a)(4).

3. Is the evidence sufficient to establish that the
mner’s death was <caused in part or hastened by
pneunoconi osi s pursuant to Section 718.205(c). See Shuff

v. Cedar Coal Co., 967 F 2d 977 (4t Cir. 1992) cert.
deni ed, 113 S.Ct. 969 (1993).

4. Is the claimant entitled to survivor’s benefits under
t he Act.

APPLI CABLE LAW AND REGULATI ONS

The m ner, Janes P. Bowers never filed a claimfor benefits
under the federal black lung Act. The mner died on July 10,
1990. Claimant, the mner’s widow filed her survivor’s claimon
April 22, 1994. The regul ations applicable to her claimare set
forth in Part 718. The Departnent of Labor has anended the
regul ati ons i npl ementi ng the Federal Coal M ne Health and Safety
Act of 1969, as anended. These regul ations becane effective on
January 19, 2001 and are found at 20 C.F. R Parts 718, 722, 725
and 726. All citations to the regulations in this decision
refer to the old regulations unless otherw se noted.

Pursuant to a | awsuit challenging revisions to forty-seven
of the regulations inplenmenting the Act, the United States
District Court for the District of Colunbia granted |limted
injunctive relief and stayed for duration of the lawsuit, al
claims pending before the Ofice of Adm nistrative Law Judges
under the Act, except those in which the adm nistrative |aw
judge, after briefing by the parties to the claim determ nes
that the regulations at issue inthe lawsuit will not affect the
outcome of the case. National Mning Ass’'n v. Chao, No. 1:00
CVF 03086 (DDC, Feb. 9, 2001)(Order granting prelimnary
i njunction).

In the present case, this Court established a briefing
schedul e by Order issued on February 26, 2001 to which cl ai mant,
enpl oyer and the Director responded stating, in effect, that the
amendnents to Part 718 have no inpact upon the outconme of this
case. Meanwhile, the District Court Judge |lifted the tenporary
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injunction and upheld the new Black Lung rules by decision
i ssued August 9, 2001. (National M ning Association v. Chao,
D.D.C. No. 00-3086, August 9, 2001).

In order to establish entitlement to benefits in a
survivor’'s claim filed after January 1, 1982, claimnt nust
establish that the m ner’s death was due to pneunoconi osis. See
20 C.F.R 88 718.201, 718.202, 718.203, 718.205(c); Trunmbo v.
Readi ng Anthracite Co., 17 BLR 1-85 (1993); Neeley v. Director,
ONCP, 11 BLR 1-85 (1988); Boyd v. Director, OACP, 11 BLR 1-39
(1988). Under Section 718.205(c), death will be considered to
be due to pneunopconiosis if pneunpbconi osis was a substantially
contributing cause or factor leading to the mner’s death. The
United States Court of Appeals for the Fourth Circuit, wherein
jurisdiction of this case |ies, Shupe v. Director, OANCP,12 BLR
1-200 (1989) (en banc), held in Shuff that pneunoconiosis wll be
found to be a substantially contributing cause or factor in the
m ner’s death where it is found to have actual | y hast ened deat h.

I
EXI STENCE OF PNEUMOCONI OSI S
- A-
Proof - Pursuant to Section 718.202(a)(2)

Section 718.202(a)(2) provides a finding of the existence
of pneunoconi osis nmay be nade by biopsy:

(2) A biopsy or autopsy conducted and reported in
conpliance with 8§ 718.106 may be the basis for a
finding of the existence of pneunoconiosis. A finding
in an autopsy or biopsy of anthracotic pignmentation,
however, shall not be sufficient, by itself, to
establish the existence of pneunoconi osis.

The bi opsy evidence in this record is as follows: Dr. Wlls
perforned a needle biopsy on June 5, 1986 and Dr. Ahned
evaluated the material extracted. (DX 10 at 23-24). Dr.
Klingensmith perfornmed a right upper and m ddle |obectonmy on
July 1, 1986 and Dr. Ahned evaluated the lung tissue sanpl ed.
(Empl oyer’s Exhibit 5). A fiber optic bronchoscopy was
performed by Dr. Cooper on July 5, 1986. 1d. Only Dr. Ahned s
July 3, 1986 report of the July 1, 1986 |obectony includes a
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di agnosi s of pneunoconi osi s.

Dr. Ahned di agnosed, inter alia, “Non Neoplastic Pathol ogy

i ncludi ng Sinple Anthracopneunoconiosis (4).” He states “the
pul monary parenchyma along the pleural surface is generally
snmoot h al t hough ant hracopneunoconi otic in appearance.” Nowhere
in his report does Dr. Ahmed explain the specific

characteristics of his use of the term “anthracopneunoconi otic”
as he fails to discuss or explain its norphol ogy. Dr. Tuteur
addresses such om ssion as discussed infra. Dr. Ahned stated
the follow ng observations in his mcroscopic anal yses:

El sewhere additional observations in the non-
neopl astic portions [of the lungs] include pleura
fibrosis, enphysema, chronic inflammtion, fibrosis,

ant hracopneunoconi osi s etc. al ong with t he
i nfl ammat ory foci featuring | ynphoi d follicle
formation.

* % % * % % * % %

....The nodes also show anthracopneunoconi osis of
sinple variety, fibrosis etc. with one area having
sone features of a healed granuloma such as that
usually seen in heal ed fungus infection.

* % % * % % * % %

Wth respect to t he af ore menti oned
ant hracopneunoconiosis, it is to be observed that all
of the findings (including enphysema) do anount to a
stage of <chronic respiratory inpairnent. However
there is no clinical occupation related history
avai l able. (EX 5).

While Dr. Ahnmed indicated he finds the presence of a tunor
“inperceptibly interm ngling with pneunpconi otic background” he
descri bes the tunor norphol ogy but does not di scuss the form and
structure of t he organi sm he identifies to be
ant hracopneunoconi osis. Since this identification is a nedical
determ nation, this court nmust | ook to an opinion of a qualified
physi ci an. | find Dr. Tuteur provides the answer in his
February 5, 1996 report. (EX 6):

In relevant part Dr. Tuteur stated the followi ng opinionin
his eval uation of Dr. Ahnmed’ s biopsy report:
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....Examnation of Ilung tissue at the tinme of
t horacotony denonstrated not only the poorly

differentiated adenocar ci noma, but “in t he
nonneopl asti c portions”... “pl eur al fibrosis,
emphysema, chronic i nfl ammati on, fibrosis,
ant hr acopneunoconi osi s, etc., al ong wth t he
i nfl ammat ory foci featuring | ynphoi d follicle
formation.” Lynph nodes shows “ant hracopneunoconi osi s
of sinple variety, fibrosis, etc., with one area
having sonme features of a healed granuloma such as
that usually seen in healed fungus infection.” No

detailed description of the norphology is provided.
No docunentation of assessnment of the presence of
nmor phol ogi ¢ abnormalities fulfilling criteria for Coal
Wor ker’ s Pneunopconi osis is provided. Specifically,
there is no conmment with respect to any relationship
of the deposition of anthracotic pignent to fibrosis
or the presence of coal dust macul es, nodul es (other
than the malignant process), or focal enphysema. The
comment : “Lynph nodes al so show ant hracopneunoconi osi s

“is quite disconcerting i nsonuch as pneunpconi 0si s
is a pulmnary (lung), not |ynph node process.

* % % * % % * % %

... Though the pathologist appends a diagnosis of
“ant hracopneunoconi osi s” to pulnmonary parenchym
distant from the malignant process, review of the
sur gi cal pat hol ogy report does not docunent
fulfillment of criteria for the diagnosis of coal
wor kers’ pneunoconi osis. Furthernore, review of the
i mges of the CT scan of My, 1990, identifies only
the malignant process and no diffuse interstiti al
abnormality consi st ent Wi th coal wor ker s’
pneunoconi 0si S. . .

....1t is further with reasonable nmedical certainty
that this dataset does not provide convincing
information to allow for the diagnosis of clinically
significant, physi ol ogi cal ly-significant, or
radi ographically-significant coal wor ker s’
pneunoconi 0Si s.

This Court finds Dr. Ahned’ s diagnosis of “non-neoplastic
pat hol ogy i ncl udi ng sinpl e anthracopneunoconi osis” is not well
reasoned and fails to establish the existence of pneunpconi osis
by surgical pathology nethod. Al t hough this physician, a
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pat hol ogi st, reported seeing evidence denpnstrated existence of
“ant hracopneunoconi osi s”, he fail ed to di scl ose t he
di stinguishing attributes he observed to be present which
denonstrated this particular type of pneunoconi osis was indeed
t hereby portrayed. | find it significant that Dr. Tuteur, a
hi ghly qualified pul nonol ogi st refused to accept Dr. Ahnmed’s
di agnosis of Coal Wb rker’'s Pneunoconiosis based upon the
pat hol ogist’s narrative. Dr. Tuteur specifically pointed to Dr.
Ahmed’s failure to provide a detailed description of the
mor phol ogy and to provide docunentation of assessnent of the
presence of norphologic abnormalities fulfilling criteria for
coal worker’s pneunopconi osis. Specifically, there was no
comrent with respect to any relationship of the deposition of
anthracotic pignent to fibrosis, or the presence of coal dust
macul es, nodul es (other than the malignant process), or focal
enphysens.

| give little weight to Dr. Ahned’s opinion that there was
sufficient evidence to establish the presence and di agnosis of
pneunoconi osis by biopsy. | give great weight to Dr. Tuteur’s
evaluation of Dr. Ahned s coments. This Court finds and
concludes that the evidence is not sufficient to establish the
exi stence of pneunoconiosis by biopsy pursuant to Section
718.202(a)(2).

- B-
PROOF - Pursuant to Section 718.202(a)(4)

Reasoned Medi cal Opi ni on

| now turn to the question of whether the medical opinion
evi dence supports a finding that M. Bowers suffered from any
form of pneunpbconiosis as defined in the regulations. Section
718.202(a)(4) provides a determ nation of the existence of
pneunoconi osis may al so be made i f a physician, exercising sound
medi cal judgnment, notw thstanding a negative x-ray finds that
the m ner suffers or suffered from pneunoconi osis as defined in
Section 718.201. Any such finding shall be based on objective
medi cal evidence .... Such a finding shall be supported by a
reasoned nedi cal opi nion.

Dr. Sal on, Rasnussen and Klingensnmth reported in their
judgment the mner suffered from sonme form of coal worker’s
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pneunoconi 0Si s.

As noted, supra, Dr. Ahnmed based his diagnosis of
pneunoconi osi s upon observation and exam nation of the |ung
speci mens but noted there was no clinical occupation related
hi story avail able. Thus Dr. Ahmed made no statenent
specifically relating the pneunoconiosis to coal m ne
enpl oynment .

Dr. Salon treated the m ner since 1977 “because of chronic
lung trouble.” (EX 5) In his Discharge Summary dated June 30,
1986 the doctor noted the mner had a “history of chronic
obstructive pul nonary di sease with coal workers’ pneunoconi osi s”
and i ncluded the quoted comment in the Final Diagnosis together
with “right apical mass right lung secondary to squamous cell
carcinoma poorly differentiated.” 1d. Dr. Salon also treated
the mner during his final hospitalization which term nated in
his dem se. 1In his Discharge Summary dated August 15, 1990, Dr.
Sal on di agnosed (1) Recurrent carcinoma of the right lung with
net ast ases, conplicated with heart failure and hypertension; (2)
chroni c obstructive pul nonary di sease with severe hypoxem a, and
(3) Atherosclerotic cardiovascul ar disease. (DX 10). He also
indicated that the mner’s chest x-ray showed no evidence of
active cardiopul nonary disease and that another chest x-ray
showed m |l d pul nonary vascul ar congesti on. I d. | find Dr.
Salon’s opinion falls short from qualifying as a reasoned
medi cal opinion. The doctor fails to explain the basis for his
di agnosi ng coal worker’s pneunpconiosis nor does he provide
docunment ati on supporting the diagnosis of pneunobconi osis. The
regulation at 718.202(a)(4) demands that the finding of
pneunoconi osi s, notw thstandi ng a negative x-ray, shall be based
on objective nedical evidence such as blood gas studies,
el ectrocardi ogr ans, pul mronary function studies, physi cal
exam nati on and medical and work histories. This court notes
the record contains no pulnmonary function test reports and no
bl ood gas studies and the x-ray evidence has been adjudged
insufficient to establish the exi stence of pneunpbconi osis. This
Court also notes that Dr. Salon wwote the Death Certificate, (DX
9), dated July 10, 1990 but did not include pneunoconiosis as a
contributing cause of death. Nevertheless, in a letter dated
June 1, 1993, Dr. Salon included the statenment “[the m ner] had
mul ti pl e nmedical problems, one of them being coal workers’
pneunoconi osis...” (DX 11). Here again, Dr. Salon gives no
expl anation in this two paragraph letter, how he arrived at the
conclusion that coal workers’ pneunoconiosis was one of the
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“mul tiple nmedical problens” affecting the mner’s overall health

condi tion. | find Dr. Salon’s opinion of the existence of
pneunoconi osis is conclusory at best and is not sufficient to
establish clinical pneunoconiosis or |egal pneunoconi osis

pursuant to Section 718.202(a)(4). Dr. Salon has no expertise
in the field of pulnonary diseases. His opinion is refuted by
the contrary probative evidence and by physicians possessing
superior qualifications as discussed infra. As the mner’s
treating physician since 1977, Dr. Salon may well have known the
mner’s work and snoking histories and that the mner was
awar ded benefits for total disability due to pneunpconi osis by
the State Pneunpbconiosis Board in 1976. However, Dr. Sal on
fails to provide the record with any explanation to informthis
Court the identity of the evidence which he found was present to
establish the existence of clinical pneunoconiosis or |egal
pneunoconi osis. Accordingly, | find Dr. Salon’s opinion of the
exi stence of pneunoconi osis i s unexpl ai ned, anbi guous, | acks
docunent ati on and i s not supported by substantial evidence.

Dr. Klingensmth exam ned the m ner on June 16, 1986 “in
order to deterni ne his candi dacy for exploration.” He perfornmed
the Right Upper and Mddle Lobectony on July 1, 1986. The
doctor noted the m ner’s snoking history and 39 years of coal
m ne enploynment. (DX 10 at 18). 1In his report of June 16, 1986
t he doctor stated:

Revi ew of x-rays show a golfball size lesion in the
ri ght upper | obe.

| npression: Undifferentiated carcinoma, right upper
| obe, coal worker’s pneunoconi 0si s

Dr. Klingensmth does not informor explain why he included
“coal worker’s pneunoconiosis” in reporting his inpression.
This single statenent, w thout nore, does not constitute a
reasoned nedi cal opinion sufficient to establish the existence
of «clinical or |legal pneunpconiosis pursuant to Section
718.202(a)(4) and | so find. Accordingly |I give no weight to
Dr. Klingensmth's opinion.

Drs. Tuteur, Rasnmussen and Fino reviewed all the nedical
evidence listed in their respective reports provided in 1996.
These three physicians did not exam ne the m ner who died on

July 10, 1990. Dr. Rasnussen, who is board certified in
i nt ernal nmedi ci ne, made a diagnosis of coal wor ker’ s
pneunoconi 0Si S. Drs. Tuteur and Fino are board certified in
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i nternal nmedicine and in pul nonary di seases and each one is a B
reader. Drs. Tuteur and Fino found the evidence did not
establish the existence of clinical or |egal pneunobconiosis.

[ (Dr. Rasnmussen’s Report (July 16, 1996)). (CX 5)]

Dr. Rasmussen reviewed the nedical evidence listed in his
report, which included the reports fromthe State Occupati onal

Pneunoconi osis Board granting total disability due to
pneunoconi osi s benefits in 1976 and refusing to grant survivor’s
benefits to claimnt. The review also included hospital

records, x-rays, Death Certificate and the reports by Drs.
Tut eur and Ahmed. Dr. Rasnussen reached the conclusion that M.
Bowers suffered from chronic obstructive pulnonary disease
i ncl udi ng coal workers’ pneunopconiosis which resulted from his
39 years of coal dust exposure and cigarette snoki ng and opi ned
that both primarily caused his death. Dr. Rasnmussen noted that
chest x-ray “may be quite unreliable in determ ning or excl uding
t he presence of coal workers’ pneunoconi osis. Responding to Dr.
Tuteur’'s interpretation of x-rays showing no evidence of
pneunoconi osis, Dr. Rasnmussen pointed to the x-ray findings
“which in fact were reported positive or consistent wth
pneunoconi osis” ..."by Dr. Bassali” ... “and definitely positive
by Dr. Daniels,” ... “cannot be used to exclude the presence of
signi ficant pneunoconiosis...”

Dr. Rasnussen directs criticism against Dr. Tuteur who
“asserted that coal mne dust produces a restrictive |lung

di sease in effected (sic) mners. This is not true except
per haps I n t he case of very advanced, conpl i cated
pneunoconi 0si s.” Dr. Rasnussen then continues to explain

stating “There is, however, a | arge body of evidence indicating
t hat obstructive pul nonary di sease may well be a consequence of
coal m ne dust exposure.” The doctor goes on to identify the
vari ous nedi cal studies which he considers justify his challenge
agai nst Tuteur’s alleged comments. Dr. Rasnussen al so points to
a series of nmedical articles which constitute “....grow ng
evidence that coal m ne dust exposure is capable of producing
centril obul er enphysema.” Dr. Rasnmussen also refers to nmedica
reports which, in his opinion, denonstrate “nortality statistics
i ndicate that coal mners die at a nmuch higher rate fromchronic
bronchitis and enphysema than all other occupational groups.
Drs. Tuteur and Fino express opinions contrary to Dr. Rasnussen
as discussed infra by this Court.

Dr. Rasmussen sunms up his conclusion and opinions stating

-10-



the foll ow ng:

There are at |east 3 and perhaps 4 causes of this
patient*s ultimately fatal chronic | ung di sease. These
include: 1) the patient*s 39 years of exposure to coal
m ne dust w th Its resul t ant occupati ona
pneunoconi 0Si S; 2) cigarette smoking which was
significant; 3) right upper and mddle |obectom es
performed in 1986; and 4) he my have had sone
contribution from x-ray therapy.

This patient was found to have totally disabling |ung
di sease in 1976. This disability was attributed to his
occupati onal pneunoconi 0Si S. The subsequent
devel opment of carcinoma of the lung was not the
consequence of his occupational dust exposure, but
primarily from his cigarette snoking. This patient*s
underlying chronic lung disease, which was the
consequence of hi s snmoki ng and occupati ona

pneunoconi osi s, rendered himl ess capabl e of |ong-term
survival fromhis right upper and m ddl e | obect om es,
and possi bly subsequent x-ray therapy.

It is my opinion to a reasonable degree of nedical
certainty that M. Janmes P. Bowers suffered from a
chronic disabling dust disease of the l[ung including
coal wor ker s* pneunoconi 0Si s whi ch wer e t he
consequences of his 39 years of coal mne dust
exposure and his cigarette smoking. His chronic
di sabling lung disease was the primry cause of the
patient*s dem se. Thus, the patient*s coal m ne dust
exposure was a significant and major contributing
factor to this patient*s death.

Dr. Tuteur Report (February 5, 1996). (EX 6).

Dr. Tuteur’s reviewincluded hospital records of the mner’s
treatnment in June 1986, July 1990, CT Scan dated May 18, 1990,
numer ous chest radi ographic reports performed on eight different
dates and the pathology report by Dr. Ahnmed as well as M.
Bowers’ work, nedical and snoking histories. As di scussed
supra, Dr. Tuteur at great |length evaluated Dr. Ahned’ s report
of findings. He explained in reasoned interpretation his non-
acceptance of Ahned’ s diagnosis of “non-neoplastic pathology
i ncl udi ng sinpl e ant hracopneunoconi osi s.”

-11-



In discrediting Dr. Ahned’ s diagnosis of coal workers’
pneunoconi osis, Dr. Tuteur directed attention to “the |ung
parenchyma as seen on CT scanning that is free of a diffuse
interstitial pulnonary process speaks strongly against the
di agnosi s of sinple coal workers’ pneunoconiosis.” Dr. Tuteur
took notice of the inportance to review pulnonary function
studies prior to the 1986 surgery “and for a qualified pul nonary
pat hol ogist to review the resected lung tissue for the presence
or absence of criteria fulfilling the diagnosis of
pat hol ogi cal | y-significant coal workers’ pneunpconiosis.” Dr.
Tuteur went on to state

....For the former, a restrictive ventilatory defect
(reduced total lung capacity) would be consistent with
physi ol ogic abnormalities caused by coal workers’
pneunoconiosis and for the latter the presence of
dust-related fibrosis, coal dust macules, macro- and
m cronodul es and focal enmphysema  would fulfil
criteria for the diagnosis of pat hol ogi cal | y-
significant coal workers’ pneunpconi 0Sis. Short of
such findings, based on the currently avail abl e dat a,
it is with reasonabl e nedical certainty that M. Janes
P. Bowers did not have coal workers’ pneunbconi osis or
any other coal -m ne-dust-rel ated di sease or condition
that was of clinical or physiologic significance or
that contributed to hastened or caused his death.

Dr. Tuteur - Supplenental Report (Septenber 30, 1996) (EX
8) .

Dr. Tuteur’s report included review of 17 additional chest
radi ographic reports, hospital records of treatnment in June
1986, Death Certificate, Dr. Salon’s letter dated June 1, 1993,
CT scan performed May 18, 1990 and Dr. Rasnussen’s letter in the
formof an independent nedical reviewdated July 16, 1996. Upon
reviewing the totality of all avail able nmedical data, both those
data reviewed initially, as well as the newly avail able data,
Dr. Tuteur stated the conbined data continue to support the
conclusions reached as expressed in his initial independent
review. Dr. Tuteur explained

Specifically with reasonabl e nedical certainty, there
i's no convincing evidence to indicate the presence of
clinically-significant physiol ogically-significant, or
even radi ographi cal | y-si gni fi cant coal wor ker s’
pneunopconi 0Si S. Even if M. Bowers did have
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pat hol ogically-indentified coal wor ker s’
pneunoconi osis, there is no indication to support the
concept that it was of sufficient profusion and
severity to cause clinical synpt ons, physi ca
exam nati on abnormalities, or physiologic inpairment.
Clearly, it would have been of insufficient profusion
and severity to contribute to, hasten, or cause his
death. (EX 8 at 2).

Dr. Tuteur engages in a very detailed analysis of Dr.
Rasnussen’s criticism of the conclusions reached above by Dr.

Tut eur. Dr. Tuteur explains how the nmedical studies he cited
justify his discrediting Dr. Ahmed’s di agnosis of coal workers’
pneunoconi 0Si S. Responding to Dr. Rasnussen’s comments about

the CT scan. Dr. Tuteur explains how “in this case, the
description of pathologic findings is insufficiently detailed to
confirm such a di agnosi s. Even if such a diagnhosis were made
and made appropriately, it would not inmply that it was of
sufficient severity or profusion to cause physi ol ogi c i npairment
and, thus, contribute to the adverse clinical course experienced
by M. Bowers or render him disabled from working in the coa
m ne industry.” I1d. at 3.

Dr. Tuteur agreed with the concept, as did Dr. Rasnussen,
t hat persons with “normal chest x-rays” may have coal workers’
pneunoconi 0Si S. However, Dr. Tuteur rem nded a correlation
exists in combining the nodalities. He asserted that “Thus,
conbining the nodalities of chest radiograph, CT Scan, and
hi st ol ogy, when the radi ographs and CT scans are interpreted as
negative and the description of the pathology fails to fulfill
the criteria for coal workers’ pneunoconi osis, the robustness of
the <conclusion indicating the absence of coal workers’
pneunoconi osi s inproves.” |d. at 3.

Dr. Tuteur responded at length to Dr. Rasnmussen’s incorrect
coments on the issue of whether the inhalation of coal mne
dust results in a physiologically-significant obstructive or
restrictive ventilatory defect. Dr. Tuteur discusses in detail
the series of articles cited by Dr. Rasnussen purporting to

denonstrate “a Jlarge body of evidence indicating that
obstructive pul nonary di sease may well be a consequence of coal
m ne dust exposures.” Dr. Tuteur asserts “In general these
studies are poorly designed, wuninterpretable, and fail to

support the concept that coal mne dust” may well be “inducing
obstructive pulnonary disease. Dr. Tuteur proceeds to explain
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the specific flaws in each of the studies cited by Dr.
Rasnmussen. Dr. Tuteur explains his own understanding of the
factors necessary to be present in order to produce the
exi stence of an obstructive or restrictive ventilatory defect
resulting fromthe inhal ati on of coal m ne dust as distingui shed
froma ventilatory defect resulting fromcigarette snoking.

Dr. Tuteur concluded his report stating

In summary, M. Janmes P. Bowers died with and because
of carcinoma of the lung due to the chronic inhalation
of cigarette snoke. Furthernore, based on the totality
of all available nmedical data, he does not have
clinically-significant, physiol ogically-significant,
radi ographi cal l y-significant, or I ndi cation of
pat hol ogi cally-significant coal wor ker s>
pneunoconi 0Si s.

Dr. Rasnmussen*s comments indicating that the chronic
i nhal ation of coal mne dust with or wthout the
devel opnent of coal workers* pneunoconi osis may result
in physiologically-significant airways obstruction,
t he devel opnent of enphysemn, and the augnentation of
nortality rates, are based on |iterature characteri zed
by flawed study design, invalid data collection, and
i nappropriate concl usi ons.

Dr. Fino report (Septenber 28, 1996) (EX 7)

Dr. Fino reviewed the nmedical evidence which included
nmul ti ple chest x-ray readings, hospital adm ssions in 1986 and
1990, CT Scan, Death Certificate, Occupational Pneunoconi osis
Board Decision May 21, 1991, Dr. Salon’s letter June 1, 1993,
Dr. Tuteur’s report dated February 5, 1996 and Dr. Rasnussen’s
report dated July 16, 1996.

Dr. Fino agreed with Dr. Rasnussen that this man had severe
pul nonary insufficiency at the time of his term nal
hospitalization. The bl ood oxygen was only 45. Dr. Rasmussen
stated that the patient died primarily due to pulnonary
insufficiency and that he had no evidence of pul nonary

met astases at the time of his dem se. Dr. Fino states,
“However, the final diagnosis was in fact recurrent carcinoma of
the lung wth netastases.” Dr. Fino noted the surgical

pat hology from the 1lung biopsy, as discussed during the
hospitalization from June 30, 1986 through July 18, 1986, did
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not descri be any changes consistent with coal m ne dust-rel ated
pul monary condition. This man clearly had significant pul nonary
insufficiency at the time of the hospitalization but there is no
evi dence of a coal m ne dust-related pul nonary condition.

Dr. Fino reviewed Dr. Rasnmussen’s report discussing the
various references cited in his report which focused upon the
various types of enphysema affecting coal m ners. Dr. Fino
di scussed at length that enphysema has both a pathol ogi cal and
clinical neaning. He explained froma pathol ogi cal standpoint,
enphysema neans dil atation or enl argenent of air spaces/air sacs
in the [|ungs. Pat hol ogi cal enphysema does not inply any
clinical inmpairment, It is nerely a description of what is seen
when lung tissue is viewed under the m croscope. Dr. Fino noted
it is well established that there is a pathological form of
enphysema i n sinple coal workers’ pneunopconi osis which has been
descri bed as focal enphysema. Certainly it is well known that
cigarette snmoking is the |leading cause of centrilobular
(centriacinar) enphysens.

Dr. Fino noted the mpjority of chest x-rays were read as
negative for pneunbconiosis. The sanme was true with the
maj ority of CT scans. Dr. Fino agreed with Dr. Rasnussen t hat
one shoul d not exclude coal workers’ pneunoconi osis on the basis
of the chest x-ray alone. Dr. Fino noted there is no objective
data in this case to suggest a coal m ne dust-related pul nonary
condition. Specifically, the lung surgery did not show changes
consistent with coal mne dust-related condition. Dr. Fino
noted the patient was undergoing active radiation therapy
shortly before he passed away and that radiation therapy can
cause significant lung disease and hypoxi a. In Dr. Fino' s
opi nion this would be the cause of the | ow bl ood oxygen | evel
Dr. Fino stated his conclusion

1. There is insufficient objective nedical evidence to
justify a diagnosis of sinple coal workers’ pneunpconi osis.

2. It is nmy opinion that this man did not suffer from an
occupationally acquired pul nonary condition

3. This man’s death was unrel ated to the i nhal ati on of coal
m ne dust.

4. It is my opinion that he woul d have di ed as and when he
did had he never stepped foot in the coal m nes.
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* % % * % % * % % * % % * % %
Di scussion - Medical Opinion Evidence

Dr. Rasnmussen stated “It is my opinion to a reasonable
degree of nedical certainty that M. Janmes P. Bowers suffered
froma chronic disabling dust di sease of the | ung i ncl udi ng coal
wor kers’ pneunpconi osis which were the consequences of his 39
years of coal m ne dust exposure and his cigarette snoking...”

| find Dr. Rasnmussen’s opinion is not supported by
sufficient probative and reliable evidence. | find his opinion
is outwei ghed by the opinions of Drs. Tuteur and Fino which |
find supported by substantial probative evidence and present

greater reliability. In great neasure Dr. Rasnussen based his
opi nion nore on inference and presunption in the absence of the
evi dence on actual proof of the fact. His refusal to discredit

the positive chest x-ray readings indicates to this Court that
Dr. Rasnmussen did not have the opportunity to review the vast
nunber of negative readings by expert physicians. Dr .
Rasmussen’s reliance upon the 39 years of coal m ne enploynent
appears to be over enphasized as he tends to inply that the 39
years of <coal mne dust exposure resulted in the mner’'s
pneunoconi 0Si S. Dr. Rasnussen asserted that “the standard CT
scan with 10 nm cuts is insufficient to exclude the presence of
occupati onal pneunoconi osis.” On the other hand, Dr. Fino
responds stating “although a standard CT scan is not the sane as
a high-resolution CT scan, it is nevertheless an extrenely
sensitive test for detecting coal workers’ pneunoconi 0sis.”

| give greatest weight to the opinions of Drs. Tuteur and
Fi no, both havi ng superior qualifications as pul nonol ogi sts, and
bot h havi ng revi ewed the nedi cal evidence in greater depth than
Dr. Rasnmussen. | find Drs. Tuteur and Fino are nore persuasive
as their opinions are based upon specific findings of medica
evidence which exists to supports their opinion that the
obj ective nedi cal evidence is not sufficient to justify a
di agnosi s of coal workers’ pneunpconiosis. Both Drs. Tuteur and
Fino reviewed the x-ray evidence, revi ewed and/ or consi dered the
l ung biopsy evidence and also reviewed the various nedical
reports, CT scans and considered the mner’s nedical
occupati onal and snmoking histories.

| also find the opinions of Drs. Tuteur and Fino outweigh
t he opinions of Drs. Klingensmth, Ahmed and Sal on or discussed
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supr a. Thus | find the medical opinion evidence is not
sufficient to establish the existence of |egal pneunoconiosis
pursuant to Section 718.202(a)(4). This Court finds the
evidence is not sufficient to establish th existence of
pneunpconi osi s by biopsy under 8§ 718.202(a)(2) or by reasoned
medi cal opinion under 8§ 718.202(a)(4). The Board affirmed the
prior finding by Judge Neusner that the evidence did not
establish the existence of pneunoconiosis by x-ray pursuant to
8§ 718.202(a) (1) nor by presunption pursuant to § 718.202(a)(3).
Accordingly, this court finds and concludes that the evidence in
the record of this case is not sufficient to justify a finding
of pneunpbconiosis wunder any nmethod set forth in Section
718.202(a) (1) through (a)(4). Accordingly the failure to
establish the existence of pneunoconiosis by any nmethod
precludes the claimant from entitlement to survivor’s benefits
under the Act.

Il
Death due to pneunoconi osis - Section 718.205(c).

Assum ng arguendo that the evidence was sufficient to
establish the existence of coal workers’ pneunoconiosis, in
order to establish entitlenment to survivor’s benefits, this
clai mant nust establish that the mner’s death was due to
pneunoconi 0Si S. Under Section 718.205(c), death wll be
considered to be due to pneunpbconiosis if pneunpconi osis was a
substantially contributing cause or factor leading to the
m ner’s death. The United States Court of Appeals for the
Fourth Circuit, wherein jurisdiction of this case lies, has held
that pneunpconiosis wl| be considered a substantially
contributing cause of death when it actually hastens the miner’s
death. Shuff v. Cedar Coal Co., supra.

Drs. Sal on and Rasmussen expressed opi ni ons indicating coal
wor kers’ pneunopconi osis contributed to the nminer’s death.

In his letter dated June 1, 1993, Dr. Salon stated that

M. Janmes Bowers....had nultiple nedical problens, one
of them being coal workers’ pneunpbconiosis. | cannot
say, however, that his |life would have been enhanced
had he not suffered fromcoal workers’ pneunoconi osis
because of the seriousness of his other nedical
probl ens.

-17-



| nsufficient oxygen intake can cause healthy cells in
the body to die and can weaken the body causing the
patient to have | ow resistance, making hi msusceptible
to sickness and disease. The affects (sic) of this
patients’ (sic) coal wor ker s’ pneunoconi 0si s
aggravated his overall condition and | believe, was a
contributing factor in his death, to what degree, |
have no way of know ng. (DX 11).

Once again Dr. Salon fails to explain how the nedical

evi dence est abl i shes t hat t he al | eged coal wor ker s’

pneunoconi osis aggravated the mner’s overall condition and
contributed to his death in light of the mner’'s nmetastatic |ung
cancer. Nor did Dr. Salon reconcile the above quoted coments
of causality with his diagnosis stated in his D scharge Summary
dat ed August 15, 1990 where pneunoconiosis is not nmentioned at
all. Li kewi se the Death Certificate he wote did not include
pneunoconi 0sis as an active participant in the mner’s dem se.

This court also notes that Dr. Fino, a pul nonol ogist, found that
the mner’s hypoxia was due to enphysema which resulted from
cigarette snoking. | find Dr. Salon’s opinion stating the
mner’s coal workers’ pneunpconiosis “aggravated his overall

condition” and was “a contributing factor in his death, to what
degree | have no way of know ng” is equivocal and not reasoned.

| find his opinion is conclusory as the doctor provi des no
supportive docunentation. | find | can give no weight at all to
Dr. Salon’s opinion stating that coal workers’ pneunpbconi osis
aggravated the mner’s overall condition and that he believed
pneunoconi osis was a contributing factor in the mner’s death.

Dr. Rasnmussen opined “to a reasonable degree of nmedica
certainty” that M. James P. Bowers suffered from a chronic
di sabling dust disease of the lung including coal workers’
pneunoconi osis and cigarette snoking. He then stated “the
chronic disabling lung disease was the primary cause of the
patient’s dem se. Dr. Rasnmussen concludes by stating “Thus, the
patient’s coal mne dust exposure was a significant and ngmjor
contributing factor to this patient’s death.”

This court cangive little weight to Dr. Rasnussen’s opi ni on
and conclusions that the coal mne dust exposure was a
significant and maj or contributory factor to this m ner’s death.
The doctor’s opinion and conclusion fail to provide reliable,
probative and substantial evidence of sufficient quality and
guantity to support a finding that the mner’s death was due in
part or hastened by pneunoconi osis.
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Dr. Rasnussen offers no explanation as to the basis for his
conclusion that the mner did suffer from coal workers’
pneunoconi osis and coal dust exposure which reached severity
st at us sufficient to becone a “significant and ngjor
contributing factor” to the mner’s death. Wile Dr. Rasnussen
urges that the “chronic disabling |ung di sease was the primary
cause of the patient’'s dem se,” there is substantial contrary
probative evidence that the mner died due to carcinoma of the
right lung with nmetastasis. Dr. Tuteur clearly explained “even
if M. Bowers did have pathologically identified coal workers’
pneunoconi osis, there is no indication to support the concept
that it was of sufficient profusion and severity to cause

clinical synptoms, no abnormalities or...inpairnment. Clearly,
it would have been of insufficient profusion and severity to
contribute to, hasten, or cause his death.” | find Dr. Tuteur’s

expl anation is nore reliable as he based his opinion upon
specific evidence which has not been contradicted.

Whereas Dr. Rasnussen noted the mner was found by the
Pneunoconi osis Board in 1976 to have disabling lung disease
attributed to his occupational pneunpconiosis, the court notes
that the Occupational Pneunoconiosis Board expressed their
opinion in 1991 t hat occupati onal pneunoconi osis was not a maj or
contributing factor in his death. While the finding of the
Pneunoconi osis Board is not binding upon this Court or on Dr.
Rasnmussen’s analysis, it indicates disagreenent wth Dr.
Rasnmussen finding occupati onal pneunobconiosis was a significant
and maj or contributing factor to the mner’s death. Then again,
to the extent the West Virginia Pneunoconi osis Board decided to
deny survivor’s benefits, it supports the conclusions of Drs.
Tuteur and Fino that the mner’s exposure to coal dust did not
contribute to or hasten his death.

This Court gives greatest weight to the opinions of Drs.
Tuteur and Fino. Both doctors have qualifications superior to
Dr. Rasnussen as both are board certified pul nonol ogists. Both
doctors explain the basis for their conclusion that the nmner’s
death was not due at least in part by coal dust exposure and
t hat pneunoconiosis did not hasten death. Dr. Tuteur and Dr.
Fino reviewed all the medical evidence and each explained the
evi dence showed t he cause of death was the netastatic carci noma
of the lung due to the chronic inhalation of cigarette snoke.
| find Dr. Tuteur and Fino provide well reasoned opinions which
they support with all the available probative evidence and
docunent ati on.
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CONCLUSI ON

| find and conclude that the claimnt has failed to present
sufficient evidence to sustain by a preponderance her burden of
proof to establish that M. Janmes Bowers’ death was due to
pneunoconi osis or that pneunoconiosis was a substantially
contributing cause or factor |leading to his death or that death
was hastened by pneunoconi osis, pursuant to Section 718.205(c).
Accordingly, | find the clai mant has not established entitl enent
to survivor’s benefits.

DECI SI ON AND ORDER

It is ordered that the cl ai mof Beul ah Bowers for survivor'’s
benefits under the Act, i s DENI ED.

A
CLEMENT J. KI CHUK
Adm ni strative Law Judge

Bost on, Massachusetts
CJIK: dr

NOTI CE OF APPEAL RI GHTS

Pursuant to 20 C F. R 8§ 725.481, any party dissatisfied with
this Order may appeal it to the Benefits Review Board within
thirty (30) days fromthe date of this order, by filing a Notice
of Appeal with the Benefits Review Board; U.S. Department of
Labor: Room S-5220. FPB. 200 Constitution Avenue, N. W,
Washi ngton, DC 20210: ATTN:. Clerk of the Board. A copy of this
Noti ce of Appeal nust also be served on Donald S. Shire, Esq.
Associate Solicitor for Black Lung Benefits; U 'S. Department of
Labor: Room N-2117, FPB. 200 Constitution Avenue, N. W ;
Washi ngt on, DC 20210.
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